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Objectives: The participant 
will be able to 

 

– Screen patients for HIV in accordance 
with current California law and public 
health recommendations, including  

A. Routine offering in primary care  

B. Oral opt-out without written consent 

C. Pre and post-test requirements, for both 
pregnant and non-pregnant patients 
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PART 1: MANDATORY HIV 
SCREENING IN CALIFORNIA 

 AB 446 (Mitchell), effective 1/14, requires 
the offering of HIV testing in designated 
primary care clinics 

– As defined for purposes of this law, primary care 
clinics refer to any of following: 

 “Community Clinics,” tax-exempt nonprofit with 
support from government or donations 

 “Free Clinics” 

 Clinics affiliated with institutions of learning 

 Group practices with “preponderance” of prepaid 
health service plans 3 



What the law says 

 Section 120991 of the Health and Safety Code: 

 A patient who has blood drawn at a primary 
care clinic (as defined), and who has consented 
to the HIV test pursuant to Section 120990, 
shall be offered an HIV test.  

– (Consent refers to opt-out testing with patient 
informed) 

 Note: Almost 5 years later, Loma Linda 
Health and many other facilities offering 
primary care do not yet do this! 
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What the law says, contd. 

 The primary care clinic shall offer an HIV 
test consistent with the United States 
Preventive Services Task Force 
recommendation for screening HIV 
infection.  

– This subdivision shall not apply if the primary 
care clinic has tested the patient for HIV or if 
the patient has been offered the HIV test 
and declined the test within the previous 12 
months. 

 (This refers to a baseline test) 5 



What the law says, contd. 

 Any subsequent testing of a patient who has 
been tested by the primary care clinic shall be 
consistent with the most recent guidelines issued 
by the United States Preventive Services Task 
Force. 

 A primary care clinic shall attempt to provide test 
results to the patient before he or she leaves the 
facility.  

– If that is not possible, the facility may inform the 
patient who tests negative for HIV by letter or by 
telephone, and shall inform a patient with a positive 
test result in a manner consistent with state law. 
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So what are these US Preventive 
Services Task Force Guidelines?  

 The USPSTF recommends (2013, Grade A) that:  
 Clinicians screen for HIV infection in 

adolescents and adults aged 15 to 65 years. 
Younger adolescents and older adults who are 
at increased risk should also be screened. 

 Clinicians screen all pregnant women for HIV, 
including those who present in labor who are 
untested and whose HIV status is unknown. 

 

– http://www.uspreventiveservicestaskforce.org/Page/Document/Recommendati
onStatementFinal/human-immunodeficiency-virus-hiv-infection-
screening#consider 
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Screening intervals (USPSTF) 

 “The evidence is insufficient to determine 
optimum time intervals for HIV screening.”  

– My suggested approach: one-time screening of 
adolescent and adult patients to identify 
persons who are already HIV-positive, with 
repeated screening of those who are known to 
be at risk for HIV infection, are actively 
engaged in risky behaviors, or live or get 
medical care in a high-prevalence setting.  
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Screening intervals (USPSTF 
and CDC) Contd. 

 Per CDC, a high-prevalence setting is a geographic 
location or community with an HIV seroprevalence 
of at least 1%.  

 Settings include sexually transmitted disease (STD) clinics, 
correctional facilities, homeless shelters, tuberculosis 
clinics, clinics serving men who have sex with men, and 
adolescent health clinics with a high prevalence of STDs.  

 Patient populations that would more likely benefit from 
more frequent testing include those who are known to be 
at higher risk for HIV infection, those who are actively 
engaged in risky behaviors, and those who live in a high-
prevalence setting.  
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PART 2: SPECIAL HIV TESTING 
LAWS IN CALIFORNIA 

 CDC has recommended oral, opt-out 
consent since 2006 

 California does not require written 
consent; however 

– Some (including Loma Linda Health) are 
still often using written consent, which 
can make testing seem non-routine and 
serves as a barrier to routine testing 

– Some think no consent or documentation are 
needed at all, which does not fulfill law 
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California law on opt-out oral consent 

 Opt-out applies only to medical care setting 

– Oral or written non-opt-out consent required outside 
of medical care setting; or if parent, guardian, etc. 
signs rather than patient 

 Requires specific pre-test informing/counseling 

 All testing requires post-test counseling 

 Exemption when person requests the test  

– Can skip pre-test requirements but not post-
test 

– Should document the request, whether or not 
in medical care setting 
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AB 682 of 2007, Health and Safety Code Secs. 120990, 125090, 125107 



California law on opt-out oral 
consent, contd. 

 Laws have made consent simple for patients but 
complicated for providers 

 For both pregnant and non-pregnant patient, 
documentation of refusal is required 

 For pregnant woman, pre-test counseling is 
slightly different from non-pregnant patient 

 Recommend use of separate pre-test information 
sheet, e.g., as developed by CA Dept. of Public Health 

 Also separate requirement for prenatal HIV counseling 
exists for pregnant woman, which may or may not be 
combined with testing 
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Excerpts from law for non-
pregnant patients 

 120990. (a) Prior to ordering a test that identifies 
infection with HIV, a medical care provider shall  

– inform the patient that the test is planned,   

– provide information about the test,    

– inform the patient that there are numerous   
 treatment options available for a patient  
 who tests positive for HIV and that a   
 person who tests negative for HIV should  
 continue to be routinely tested,* and  

– advise the patient that he or she has the right to decline 
the test.  

 * (In post-test counseling applies only to high-risk) 
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AB 682 of 2007, Health and Safety Code Sec. 120990 



Excerpts from law for non-
pregnant patients, contd. 

12990. (a, contd.) 

– If a patient declines the test, the medical care 
provider shall note that fact in the patient's 
medical file.  

 (b) Subdivision (a) shall not apply when a 
person independently requests an HIV test 
from the provider. 

 Suggestion: In absence of a checklist form, 
can write in progress note that test was 
offered with right of refusal, not declined, 
and treatment options if positive, and 
future retesting if negative, were discussed. 14 



Excerpts from law for non-
pregnant patients, contd. 

 

 (h) After the results of a test performed 
pursuant to this section have been received, 
the medical care provider or the person who 
administers the test shall ensure that the 
patient receives timely information and 
counseling, as appropriate, to explain the 
results and the implications for the patient’s 
health.  
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AB 446 of 2013, effective January 2014, provides for highlighted 

changes to Sec. 120990, related to post-test counseling in 

healthcare settings: 



Excerpts from law for non-
pregnant patients, contd. 

 If the patient tests positive for HIV 
infection, the medical provider or the person 
who administers the test shall inform the 
patient that there are numerous treatment 
options available and identify followup 
testing and care that may be recommended, 
including contact information for medical 
and psychological services. 
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Excerpts from law for non-
pregnant patients, contd. 

 12990. (h, contd.) If the patient tests negative 
for HIV infection and is known to be at high risk 
for HIV infection, the medical provider or the 
person who administers the test shall advise 
the patient of the need for periodic retesting, 
explain the limitations of current testing 
technology and the current window period for 
verification of results, and may offer prevention 
counseling or a referral to prevention 
counseling. 
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AB 446, changes to Sec. 120990 (h), related to post-test counseling in 

healthcare settings, contd. 
 



Excerpts from law for pregnant 
patients (AB 1676, passed 2003) 

 125090. (c) Prior to obtaining a blood specimen collected 
pursuant to subdivision (b) of Section 125085 or this 
section, the physician and surgeon or other person engaged 
in the prenatal care of a pregnant woman, or attending the 
woman at the time of labor or delivery, shall ensure that  

– the woman is informed of the intent to perform a test for HIV 
infection,  

– the routine nature of the test,  

– the purpose of the testing,  

– the risks and benefits of the test,  

– the risk of perinatal transmission of HIV,  

– that approved treatments are known to decrease the risk of perinatal 
transmission of HIV, and  

– that the woman has a right to decline this testing. 
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Excerpts from law for 
pregnant patients, contd. 

 (d) If, during the final review of standard of 
prenatal care medical tests, the medical records of 
the pregnant woman do not document a test for 
rhesus (Rh) antibody blood type, a test for hepatitis 
B, or a test for HIV, the physician and surgeon or 
other person engaged in the prenatal care of the 
woman, or attending the woman at the time of 
labor or delivery, shall obtain a blood specimen 
from the woman for the tests that have not been 
documented.  
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Excerpts from law for 
pregnant patients, contd. 

 (Same pre-test requirements for test in L&D) 

 Prior to obtaining this blood specimen, the provider 
shall ensure that the woman is informed of  

– the intent to perform the tests that have not been 
documented prior to this visit, including a test for HIV 
infection,  

– the routine nature of the test,  

– the purpose of the testing,  

– the risks and benefits of the test,  

– the risk of perinatal transmission of HIV,  

– that approved treatments are known to decrease the risk 
of perinatal transmission of HIV, and   

– that the woman has a right to decline the HIV test.  
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Excerpts from law for 
pregnant patients, contd. 

 The blood shall be tested by a method that will 
ensure the earliest possible results, and the results 
shall be reported to both of the following:  

– (1) The physician and surgeon or other person 
engaged in the prenatal care of the woman or 
attending the woman at the time of delivery 

– (2) The woman tested 
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Excerpt from law for 
pregnant patients, contd. 

 Sec. 125090, post-test counseling: 

 (e) After the results of the tests done pursuant to 
this section and Section 125085 have been 
received, the physician and surgeon or other 
person engaged in the prenatal care of the 
pregnant woman or attending the woman at the 
time of labor, delivery, or post partum care at the 
time the results are received shall ensure that the 
woman receives information and counseling, as 
appropriate, to explain the results and the 
implications for the mother's and infant's health, 
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Excerpts from law for 
pregnant patients, contd. 

 …including any follow-up testing and care that are 
indicated. If the woman tests positive for HIV 
antibodies, she shall also receive, whenever possible, 
a referral to a provider, provider group, or institution 
specializing in prenatal and post partum care for HIV-
positive women and their infants. Health care 
providers are also strongly encouraged to seek 
consultation with HIV specialists who provide care for 
pregnant and post partum HIV-positive women and 
their infants.  

 (f) The provisions of Section 125107 for counseling 
are equally applicable to every pregnant patient 
covered by subdivisions (c) and (d). 
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Separate HIV counseling require- 
ment law for pregnant women  
(may be done separately from testing) 

 125107. (b) The prenatal care provider primarily 
responsible for providing prenatal care to a pregnant 
patient shall offer human immunodeficiency virus 
(HIV) information and counseling to every pregnant 
patient. This information and counseling shall include, 
but shall not be limited to, all of the following:  

– (1) A description of the modes of HIV transmission.  

– (2) A discussion of risk reduction behavior modifications 
including methods to reduce the risk of perinatal 
transmission.  

– (3) If appropriate, referral information to other HIV 
prevention and psychosocial services including anonymous 
and confidential test sites approved by the Office of AIDS. 
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Comments on requirements for 
pregnant women 
 Requirements listed here as for non-pregnant 

patients are worded so as to seem like they 
apply to all patients 

– Documenting refusal interpreted as applying to all  

 However, the interpretation of the Department 
of Public Health is that the Legislature did not 
intend to burden pregnant patients with 
duplicated requirements  

 May follow just the specific pre-and-post-
test requirements for pregnant patients 
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Excerpts from law for non-medical 
setting or if someone else consents 

 120990 (c) Except as provided in subdivision (a), a 
person shall not administer a test for HIV infection 
unless the person being tested or his or her parent, 
guardian, conservator, or other person specified in 
Section 121020 has provided informed consent for the 
performance of the test. Informed consent may be 
provided orally or in writing, but the person 
administering the test shall maintain documentation of 
consent, whether obtained orally or in writing, in the 
client’s medical record.  
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AB 446 of 2013, effective January 2014, provides for highlighted changes to Sec. 

120990,  applying to HIV testing in non-medical care settings: 



Excerpts from law for non-medical 
setting or if someone else consents, 
contd. 

 

 (d) Subdivision (c) shall not apply when a person 
independently requests an HIV test from an HIV 
counseling and testing site that employs a trained 
HIV counselor, pursuant to Section 120917, 
provided that the person is provided with 
information required pursuant to subdivision (a) 
and his or her independent request for an HIV test 
is documented by the person administering the 
test. 
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AB 446 of 2013, effective January 2014, provides for highlighted 

changes to Sec. 120990, related to  HIV testing in non-medical care 

settings: 

   

 

 
 

 

 



Links to testing information 
sheets 

Handouts to use as information sheets are 
available, free download through California 
Department of Public Health in multiple 
languages:  

– Non-pregnant: “HIV Testing in Health Care 
Settings” 

– Prenatal: “Protecting Yourself and Your Baby” 

Both available at this time* at 
http://www.beyondaids.org/helpforCA.html  

  *temporarily missing from redesigned CDPH Website 
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Checklists for HIV testing 
to track and document adherence to 
legal requirements 

 BEYOND AIDS FOUNDATION HAS DEVELOPED  
CHECKLISTS FOR TRACKING FULFILLMENT OF 
UNIQUE CALIFORNIA LEGAL REQUIREMENTS 

– Combined form for pregnant or non-pregnant patient 
and for non-medical settings will be reviewed 

– Separate, shorter forms for pregnant only, for  non-
pregnant only, and for non-medical settings or if the 
person consenting is not the patient, are also 
available 

– All forms are posted at 
http://www.beyondaids.org/helpforCA.html  
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Legal references 

 

1 . Health and Safety Code, Section 120991, effective 1/1/14 

2. Health and Safety Code, Section 120917 describes trained 

HIV Counselors 

3. Health and Safety Code, Section 120990, as amended 
effective 1/1/14 

4. Health and Safety Code, Section 121020, as amended 
effective 1/1/14 

5. Health and Safety Code, Section 125090, as amended 
effective 1/1/08 
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